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SEXUAL DEVIATION AND THE LAWS OF OHIO

Each age at some time looks at itself and weighs its manners and
morals in lght of what s goae Sefore and what aew refinemens have
besn made. Oftea the result is 2 smug acceptance of this as “the best of
all possible worlds.” Occasionally, when the self examination is parvicu-
larly searching, the agze admits the defects of the extant social order’
and is led toward a more ealightened aporoach in the area examined.

Such an analysis may recently have been. made by a commitiee of
the Home Office of the United Kingdom, The Committee on Homo-
sex:al Offenses and Prostituton, commonly referred to as the
Wolfenden Committee, examined the contemporary legal treatment of
certain segments of the British community and advised a revision of the
laws of Great Britain in this area into 2 more realistic conformity with
the findings of the behavioristic disciplines of sociology and psychology.!

The reaction to this report in the popular press, in legal literature,
and among religious and political leaders demonstrates 2 willingaess in
many quarters to pierce the taboo that has shrouded the area of sex
deviation and to support a more tolerant program to deal with the
problem of homosexuality specifically and sex deviation generally.

Whether Ohio sharzs in chis movement toward greater latitude in
the treatment of the sexual deviate is open to argument; whether it
should is the matter at hand. The scope of this comment is to review
some selected areas of the Ohio law pertaining to sexual deviation with
the aim of noting any defects sxistant in these laws.

ANTECEDENTS AND INFLUENCES

Aav consideraticn of the historical svsluticn of attitudes cward

the sequal offender must 2esr n mind that such reitudes are the oraduez

1RirORT OF THE D22aaTWINTAL ToMMTT23 o HonesixTiL OFFiNigs and’
PrerTIUTION SF TEX Howi DFmaex (19573, Sir Joka Weifandea, Chairmaa *Ta-
‘ess 1 deiibesars tttamapt s w e made By tociesy, acieg hoough the 1gzocy of the
'aw, 0 equate the sphere of :rime with chat of sig, shers mase cemaia 1 cralm of
private morality and immorality which is, in brief and crude terms, not the law’s
business. To say this is not o coandone or eacourage private immorality. On the
contzary, to emphasize the perscnal and private nature of moral or immoral cma-
ducz is 0 empbasize the perscaal and private responsibilicy of the individual foc
his aczions, 12ad that i3 3 responaidbilicy which 1 malire ageat cas praperly e
expected to carry for himself without the threat of punishmeat from the law. It is
not the function of the law to iatervene in the private lives of citizens, or to seck
to enforce any particular pattera of Sehavious.” Paragraph s2. “Howmosexual bz-
baviear berween coosentag aduits ia private be 2o loager 2 criminal ofense.”
Parsgraphs 83 and $4. “The questions ralating to ‘consend’ asd ‘ia peivax' be
decided by the same criteris as apoly in the case of heterosexnal acts betwen
adults™ Paragraph 71. “The 1ge of 'adelthcod’ for the parposss of the proposnd
change in the law be fixed at tweaty-coe” Paragraph 137, “That a court by which
2 persea under iwenty-oae is focad zailty of a homosexual offease be reqired to
obtain and consider a pyvchiatric report befoce passing seatence.”
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of the scciety in which they are found. After the genesis of these ati-
tudss, they may continue to shape the society itself, thereby requiring
social conformity even after the basls for their conception is extinct.

It sheuld be noted ac the oumer shat our prasent social systzm s bt
sae of many alrernacves. Ctter huzily developed societies have not
shared the views we presently hold; for example, the city states of
Greece found homosexuality to be quite compatible with their existent
social order.? The basis was partially 2conomic necessity and partially
:ie supplemental character of homesexuality to the educational and
military goals. On the other hand, the ancient Hebrew society found
it nezessary to encourage a large populaticn upon which it could draw
sc military purposes to protect an ara constantly subjected to invasicn
5v neizhboring states. Homosexuality was incompatible with this aim.*
The theocratic government merged military necessity with religious
disciplines, ‘
The current American view, as expressed in our statutory enact-
ments and judicial decisions, is most directly rooted in Judeao-Christian
relizious phillosophy as it has evolved. It is in the Old Teastament that
we find many precepts that are echoed in modern state codes.* Through-
out the middle ages the ecclesiastical courts exercised great control over
religious and moral conformity in the community, and in this way
colorsd much of the judzment in sexual matzers by often equating
deviation with heresy. It was from these same ecclesiastical courts that

-

he common law courts of England drew their pattern for the regu-
'ation of human sexual behavier during the late medieval and Renais-
sance periods.® With minor modificadens we find a similar agproach in
sonzemporary lezislaton.

al morss have Sesn aF=:ad Oy the changes mdng

2
* the advancaments made in the past hali-

ot
and social sclences, it mizht Se huced thar
d
s

rrent 3f sexually deviant elawior weuld have undergose major
modidcazions, This, however, s not the case, “Except perdaps for
relizion, there is no subject on which it is more difficult for us to think
with scientific objectivity than sex. And in truth it is hersin that much
of the fault lies, for in the minds of most of us the two are inextricably,
althacugh not always conscously, beund.™ Angle-Amscican traatment

2 BRINTON, A HisTorY oF VvzsTery MoraLs 93 (1959); Kivszy, Pomzroy, &
MaxrTiN, Szxval Bzzaviour oF T=E Heway MuLe 860 {1343); East, Sexsal
Sfesders, MENTAL ABNCRWALITY a¥D (Mt 177, 136 (Radzinowicz & Taivoer od.
19452 ' s e :
3 Lywissony, A Hiwory oF 3zxvar CusTous 29-30 {13331
4 Leoitions 13: 7, 22; Lesitions 20: 13, : : A e,
5 Kowsay, 4p. cit. supra nots 2, 2t 465; Bowwan & Engle, A Pryciatric
Iceluateon sf the Laws of Homosezeality, 29 Tzur. L.Q 273,277 {1334). .

% GurrdacwTer, Stx Ovrawsas 1T {1931} - sl
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of the sexual deviate remains today, as it was five centuries ago, the
product of religious teaets, free of the modificatons urged by the
psychologist and sociologist. Added to this is the American belief that
moral aad socia! conformizy must be maismined and the naive issump-
Yca that this coaformity can Se enforced through legsladon. Analyss
of the suzutory regulation of sexually deviant behavior may indicate a
difference in degree of punishment, but the prevailing philesophy of
Biblical and medieval sccieties of death by burial or buming or life
impriscament does not difer from that which impcses imprisonment for
twenty years with no right of probation or a custodial sentence of
indeterminate length.

THE CURRENT LEecAL STaTUus oF Sexuvar DeviaTion

It is impossible to compile a list with any certitude that it will
contain all those transgressions of the law that are classifiable as crimes
of the sexually deviant. Many criminal acts, that on the surface appear
free of a sexual impulse, contain sexual overtones. Murder, burglary,
theft, arson and assault are often sexually inspired.! Rape and prost-
tution are more clearly sexual; however, in the absence of additonal
factors these violations of the law may not be acts of sexual deviation.®
However they may be styled, the crimes of indecent assault, homo-
sexnality, bestality, pedophilia, exhibidonism, and voyeurism are those
which most usuaily invoke the appellation of sexually deviant crimes.

Ohio, by statutory enactment, has attempted to deal with this area
of Sehavior. Four substantive provisions ars of immediate import in this
field;? these are supplemented by municipal ordinances curuiling actvi-
ties of disorderly conduct disruptive to the peace of e local com-
munity.!® Further, the law provides for special dispositon of those

.
)
T amd

s&sadess wao are found w Se “mennlly deficent and psycherathic.

wi

C¢ the suistandve enactments, the sodomy statute deals with that
1722 mest pacally thought of as semuml deviaden.’® The apoeach of
e law o ;domy 8 reprieaative of amitudes frequeatly prmestis the
wacle of rzpiiadon of the mxual sF:ader. As st forth n the stamutz,
the oifense of sodomy is that of “carnal copuladon with a beast, or any

7 BrostBERG, CRIME AND THE MIND 34, 85 (1948).

3 For wasidesation of distinctve elemeats in rape, see GUTTMACTIR, o). it
Jupra note 6, at 50.

9 Onio Rev. Cooe §§ 2905.44, 2903.01, 2905.02, 2905.30 (1953).

10 Quig Rev. Ceoe § 715.49 {1953); Cizzvstaxp, Oaio, Cooirizp ORDiNANCES
§ 13.1302 (Indecent Language and Sehavior), § 13.1303 {Tadecant Exposure),
$ 131395 (Lewd, Laciviows, Acts, Words, Gestures, etr.) {1951); CivciNwamy,
Omn, Cooe of Ozotvanczs § M1-il (Indeem Bzhavior), § 21-2 {Indecent Ex-
porare} (1957);-Cocoysus, Omm, Crr Cross § 920 (Disorderly Coaduct),

.§ 99.52 {lndeceat Conduct, Filthy Acts, roz}; § 29.53 ¢{Molesting Females) {1959).-

11 Omig Rzx Cooe §§ 2M4724-29 (1354), & - = .
12 Omo Rxv. Coog § 296544 {1953y, - - - - . - -
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openings of the body, except sexual parts, with another human being.”'*
The statute fails to define with any certainty the manner in which the
-“me may be committed and rzsort must therzfore be had to the courts
cnstructon of the statutory lanzuage as to the elements of the

s five centuries ago, the |
i, s urzed by the ¥
. s

the .uoerican belief that
2d 1nd the naive for 1S
The ruls of strict construction of peaal swtutes does not
requirs the courts to zo to the extent of defzating the purpese

- ~ 1] . . - 1
of the statute by 1 severely technical application of the rule.™*

suz lersiaticn.

- behavior may indicate a
prevailing philosophy of
urial or burning or life 3
imposss imprisonment for
a custodial sentence of

Having said this the courts expand the common law definition of sodcmy
ancompass acts not a part of the common law offense.’® The penalty
f3r this cime s a sentznce of not less than one nor more than tweaty
xcaL DeviaTion Padophilia s prascrived in Ohio by strutes punishing an assault
urcn 2 child under sixteen' and punishing rape of a female under
:-;vclve."s The indecent assault of the first of the above statutes need
not sadsfy the general legal test for criminal assault. It seems sufficient
that a child be disturbed by the exposure of 2n adult if the proximity of
the adult is reasonably immediate.’® Again, the interpretation of the
statuze by the court exhibits the tendency to give the statutory language
the broadest of meanings. The penalty for assault of a child is con-
fnement from one to ten years, or a fine of $100 to $1900, or beth.
The punishment for rape of a fzmale under twalve is [ife imprisonment.
The fourth of the substantive statutory provisions is that dealing
with indecent exposure by any person over eighiteen years of age in any
sublic place or in 2ay place where there is a likelihood that the act will
5e observed.® The punishment for viclation of this statute is a maximum
sentence of six moaths, 2 fne of not more than $200, or both.

liminary

ay certtude that it will
- are classifiable as crimes
1at on the surface appear
ones. Murder, burglary,
pirsd.” Rape and prosti-,
he absence of additional
acts of sexual deviaten®
indecent assaunlt, homo-
ind voyeurism are those
sexually deviant crimes.
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3 D3io Riv. Copz § 90sds (19330
“ 3paze v, Price, 12 Ohin NP. (1. ;
Castor v. 3tace, 73 Ofio 3e 332, 39, 73 N.E. 387, 3193 (!

-7 3tate v. Prics, supra note i4, at 330. )

18 Outo Rzv. Cooe § 2951.04 (1953 provides that there shall be no probatien
in cassy of conviction far sedomy.

17T Quio Rev. Cooz § 2903.01 (1953). “No person over the age of eighteen
7e173 ihall assaslt a child under the ags of izteea yeusy, aod willfully ke
indecanr libersies wwith the persoa of such caild, without commirdag or in:roding

to commit the crime of rape upon such child, or willfully make improper exposure
”
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iorth nothe samuse,
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2, ez GUTTHACSIR, ). ciie

1905.30 (1953).
Daio, CsoiFzsn CaniNaNezs
11303 (Iadeseat Exzasure),
e} (1951); Coveswart

af iy person ia the presence of such child. . ..
3 Czmre Rav. Cope § 2995.92 (1933). “No persea 323l havz carnal knowledge
of hia dasghter, sister, o¢ a female persoa nnder twelve rears of age, forchly and

1gainse 5er with . .7 ) PRI
i Smte v, Graen, 34 Ohie Apad 293, 32 N.E24 1493 {1343}, B
W Czra Rev, Coot § 299430 119530, “Mo permn sightees years of agz or
var thall miltfully make an indessar exposcre of dis persca in 2 pablie place or
n 1 yizce whers thers irs sther persons o be afeaded or ancoyed thereby....”
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inform the accused of the charge against him. It has not been the usual
practice to describe the particular manner of the commission of the act;
“extreme partculasity i not necessary)™ .

The entre area of sexual oFenses & affected by the Ohio “sexual
ps7eropata” statuizs.® These seccoas supplement the general criminal
prokibiticns in cases where the “applicable penal senteace will not aford
to the public proger protection against possible future criminal conduct.”
After conviction and before sentencs the trial court must refer the vio-
lazor of enumersted otfenses to the Department of Mental Hyziene or
to a psychiatric clinic or to three psychiatrists for examination. The
court may refer any felony, except murder in the first degree, or “any
misdemeanor involving a sex offense, or in which abnormal sexual

2 Srate v. Zashorst, 75 Ohlo St 232, 79 -N.E. 238 (1206); State v. Stewart,
3% Ohio L. Abs 343, 50 N.E2d 910 (Ct App. 1943); King v. New Loadoa,
$ Ohio N.P. (n.s.) 34 (C.P, 1907).

2 Oaio Rav, Cooz § 294724 (1954). “Definitions. Sections 2947.24 to 2947.29,
ioclusive, of the Revised Code shall be administered by the eriminal courts in
dealing with mentally deficient cfenders in cases in which the court finds that the
imposition or continued enforcement of the applicable penal sentence will not afford
to the public proper protection against possible future criminal conduct of such
mentally deficient or psychopathic ofenders. {B) ‘psychopathic oFender’ means
aay perwa who is adjudged ' have a sychopathic pervonality, whe szhidits
criminal tendencies and who by reason thereof is 8 menace to the public. Piycho-
pathic personality is evidenced by such traizs or characteristics inconsisteat with
the age of such person, as emotional immaturity and instability, impubsive,
ircespoasive, reckless and unealy acts, excessively self-centered attitudss, deficient
powers of self-discipline, lack of normal capacity to learn from experieace, marked
deficiency of moral secse ar coatrol.” SecHoa 2947.25 provides: “Afte:r coaviction
and before searencs, 2 trial court must refer for examinition all persocs soavicted
ender Sections 290301, 2965.02, 2910503, 1905.04. 2903.07, ae 299544 of the Ravisad
Cade. 0 the dega-trneat of meatai 17zieae 1ad wnerecdea or w1 mate facilicy
izsigaated 3¢ the depasmmear, 3r 1 1 jyrchcpaduc cinic ipprIvad IF e iepart-
ment, or to three psychiatrista, Prior fo sentence the court may refer for such
sximiiadca a8y 5+r102 W20 a3 3era cvevicrd of any felony wxewpe murder in
die Src fegree where mercy 1as 50¢ bzea rzcommended, of 127 misdameszor
inTniTiey 1 sex afanse, or in which 3bgormal sexial eadencisa 1re diapiayad,
when it nas besn suggested ar apoears to the court that such person is mentally
ill, or 2 meatally deficient or psychopatkic offender. . . . The department, clinic, ar
perchiatrists shail make a careful examination of such person and furnish the court
a report in writing of the finding 2s t the meatal condition of the persoa. . ., .
The court shall eozduce 3 hearing theswan. . .. I 2poe cousideritoe of sch repect
and such other evidence as is submitied the coart finds that such personis ... a
psychopathic offender . . . the court shall enter such finding in the records and
sha!l impose the appropriate senteace for the offense of which the person was
convicted. At e same time the ocast hail zoter an ocder of ipdedaite commimnent
of scch person @ the Jeparmment, during the contdanaces of which the exzeution of
s seazsnrs shall be stapeadal. Thersupon soch perwoa shall be s2at to aa 1ppro-
priate insStution dérignated by the Jepartmeat’ M the deparimest, Fecame of
lack of fasifities, faily to dexignate 32 appropriate institution, such persce shall be
seot to the lpstitsfion to which he would have been sestenced tad ke 20t been
adiedged ... a pryehspatide offendar. ., P R
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tandencies are displayed” o the Department of Mental Hygiene for
sxamination. The examining body, upon examination of the offender,

nd2rs a report in writhg io the court containing i findings, together

with recommendarions, suggzestons and opinions. Upon recsipt of the
cegort 1 h2afing s held, [f -he court after consideradon of the report

. \ - .

fnds the ofender mentally il (Ohio Revised Code § 35123.01) or if
it finds him to be “a mentally deficient or psychopathic offender” it
imocses the appropriate sentance for the offense of which the person
was convicted at the same tme it hands down an order of indefarne
commitment of the offender to an aporopriate insttution for treatment
or purely custodial purpeses. The release from the indeterminate sen-
sence is eFected only if the oFender is found to have improved so that
“Ye no longer needs the special custody, care, or treatmeat of such in-
sttution.” Such a decision rests in the hands of the superintendent of the
institution to which the ofender is committed, If the offender obtains
the certification of improvement and after further examination is found
to be suFBcientdy cured, he may be released. At this time he is either
transferrad to the appropriate penal institution to serve the remaining
rerm of his sentence or freed under supervision if the penal sentence has
been satisfled.

The letter of some of the substantve laws dealing with sexual
deviation i ofmn empersd by a minimum of eaforcemient. It s caly
in cases of violence, corruption of minors and public solicitation that a
vigilant attempt is made to require compliance with the legal standard.®
This laxity is on occasions, generally following an extremsly outrageous
sex crime, the subject of journalistic criiciem. Such an attack resuls in
a zealous enforcement of all sexual statutes and ordinances unzl the
pressure to “clean up” the community is removed. The arrest of the
acn-violenr sexuzl oSeader then lagses o He dorman: ancdl sometiing

s T S A L g
173 8lcisas JUILIC JTUsdCe 1'__'_'1!:‘.5-_ all #pual soenedrs.
(LRITIQUE

2 dechiliton of feruds coaduct shenld

!
1a .

e objentve critez of axcellence. Ideally, they shouid (10

Ecactmens which aim af
mest
curtail those acts which resuit in probable harm to the community and
its inhabitants, (2) define with the greatest possible exactness those pro-
scribed activities, (3) incorporate all the procedural safeguards due the
aczused, (4) gmade the sevecicy of the punishment to It the degres of
the crime, and (3) take account of the enforcement and treatment
faclities available. Whar is the measure of the existent Ohio law by
these critacial

Inizally, it must again Se smted that the partieular problem pr-

seated by laws dealing with seual mansgressicns is the common tendeacy

33 Kovewr, 9p. Gf. sapra aore 2, at 391-92; Mopzn Pivar Coor § 3078,

comment {Tent. Dradt No. 4, 19%i); Proscows, $zx axp tEr Law 209 (15351);
Bowmaa & Engle, rujpra oste 5, at 295-3§; Note, 17 U. Cun L Rzv. 162 (1542},
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to cedify moral standards and enforce these standards even though some
lagses from them do no harm to the secular interests of the community,
Ia the pursuit of this geal of moral cenformity the laws are enforcing
a suandard of conduct the validiey of which has been questioned.®
Kinsev soinss sut tha: merals vary with e many diferen: social levels
(determined by educational level, occupational class, and paternal in-
fluences).®® Faced with this kaleidsscopic nature of social mores it is
impossible to incorporazz any set of moral standards in the law that
speaks for mere than 2 segment of the popaiation. Witness the fact that
the enforcement of the law rests with two divergent social groups, the
better educated social strata of judges, lawyers, and state legislators and
those with an entirely different :ducadenal background, the police sfficers.
Within the operation of the legal precedure, this conflict of mores results
in an uneven functioning of the law; arrests generally reflect the police
officer’s moral predilections while trials and szntences often mirror the
judge’s moral views.2®

To the extent that the law attempts to regulate matters that are
the concern of the spiritual bodies it is rendering a “‘service” that the
criminal law should not be called upon to do. A compromise betwzen
the concerns of the community in legal as differentiated from religious
matters is desirable.?* This, to a degree, i3 an eduzational matter that
cannot be easily corrected, American society has put particular emphasis
upon the presence of the law in the province of morals and might be
shocked by the withdrawl of lezal sanctions. But there seem to ce
indications of changes in the public attitudes :cward sexual moras with
2 more lenient interpretation of the kind of dbehavior condemned as sexual
delinquency.®® Further, it is clear that thers s no necessary “decay” in
the social structure in countries wherz mcral issues ars left to the moral
authocities. Franee, Swirzeriand, Imaly) Deamack, Swaden, and Vexics
lave ramagaized the ustincton; thelr cades leswa meral judgmentss anc
sanctions to bodies ocier than the ju 3

Thera sre matiess which wmbine merals 1ad nevemsity, To the
2x@ne wda: nevessity demands sanctons. Tese laws ar: jusdfied. Thie
viclator caanct e allewed to harm the soal fadric By commission of
crimes of violence or crimes invoiving children, The moral basis for
these laws is backed by a social need for regulaton of asocial behavior.?®

diciary, e, sociery aad religien.

2t Zasy, supra doce 2 at 173 Porrecdeld & 3ailey, Turrmit Folleways of
Sexual Behacior, 52 Ast. J. SocoL. 209 (1949); Glueck, .f1 Efwvaluation of the
Haomosexual Offender, 41 Munx. L. Rev. 137 (1957).

23 KiINSET, 29, cif. sudra note 2, at 329.

24 XiNseY, 95 2. ;apra note 2, at 3389,

37 Taz Pmarem op Homozmxvalmy, AN IsT2zaoM RzeorT (19543, published
by the Church of Eagland Moral Weifare Councl. -

23 Bowwan & Eagle, s3pra ncte 5, at 311; Glaeck, sajra 20te 24, at 191,

‘29 Meoer Pawar Coox § 207.5, comment (Tent Draft No. §, 1935); Bowman
& Engle, suprznote §, 2t 304, ‘ ’
| 30 Proscows, 3P, cif. suprce aode 23, at NI
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Oncs society dees assume  that 1eg:1i curtailment is necessary

(whether it 5¢ the result of social pre
2

udice or social nesd) the language
: + of de-

rzaily attempdng to accomplish.

law ;
eft open to individual interprstation are many mattars hat should
se zettled by the written law once it invades the S2ld. How far will the
decsions go in the expansion of the plastic languagze of the statutes??
Is the language equally applicable to zerscas of Soth sexes’® Are the
statutes to De read zo include certain sexual acts that may often be a part
>f the marital relationshipf*™* By leaving the languaze open to sersonal
interpretation the drafrers allow great discretion o the law anforcement
officzrs in making arrests. Further, the statutes are subject to ad hoc
rreatment by the judiciary, making each case a reflection of the biases
and class standards of the judgze®

Criminal statutes should not employ words of art. For example,
there should be no need for judicial interpretation of “scdomy,” whea
it would he possible to compile a list of specific offenses.®® Nor should
the elements of an assault vary with the facts of the case.’”

The cataleg of offenses—iomuesexuality, besziality, exaibiticaism,
and voyeurism—makes no distinction between a single experimentation
ec transgrassion and the persistent offender with a retord of sexual vio-
‘adens. Al such persons are sublect to the same ¢

The,sodomy statute 5f Obkio makes no difereatiation betwzen the acsts

of consenting adulss in private and the ofender who finds s sexual

ol
gratication with childrea or through zublic seliciaden® Lacal ordi-

BRoMEIAS, 230 ot suprzoete T, 2t 310 MacoewaLd, PITSTIiATRY 48D THE
CanuiNal 143 11933 2, 29 Ivo. L1 539 1034,

3 3z v Tasraac 33 Chio Aze. 199 10 N.5.2d #9  1243:: Traaiiin v.

4 Ghio C.CR. in.a.3 293 :Lir. T 1910,

SUNszy, Pomarov, Maamy, & CEszEaas. 3arTal BEHavOR OF D HUwaN
Fayatz 434, n.26 (1933, found ao reported case in the Unitsd States whers the
sodomy statute has besa applied to a female for 1 coaviction. Bur of. Foster v.
State, 1 Ohio C.C.R. #o7 {Cir. Ct 1336), hoiding that a parzv of zither sex caa be
gutlty of sodomy.

3 3tate v, Focgquer, 74 Chio Lop. 193, 33 N.E.24 595 1944 . qas aa2id
cunniliagus is not a crime in Ohio under the sodomy statute. This decision still
leaves unanswered many questions as to the status of heterosexual acts.

35 Barzewt v, Swaze, 104 Ohio St 293, 13¢ N.E. 447 /1922 is 23 :xample of
judicial reaction to the sexuil ofander. 3Sech 1n iadividua! is termed 2 ““meril
degenasate,” 2 Yiex jervery,” and a “moral leper”

33 3tamz v, Tarraae suprz ot 32; Frackin v, 3eate, zzpra noce 312 3taze v.
Price, rupra note 14 €7, 66 N.Y. Pavar Lawn § 5320 (1953).

37 Stara 7. Grasn, supra ascte 19,

38 O=io Rav. Cooe § 299544 (1993}, Compare $6 N.Y. Pzsasl Laws § 5§30
(1238} providing for three degrzes of sfense I the case of wdomy.

.
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nances, with disregard of ali factors other than the specific ars in
question, buach prohibitions under such unenlightening terms 15 “lewd,

lacivious acts, words, gesturss, 2t op “indecent coaducs, fitdy acl,
ete 344 .

This pravlem of 7aguensss i3 fsund i sther areas whers fe sexual
mores of the sociery 1re invoived. In the ares of obscenity the vague-
ness of state statutes has besn tested before the United Siates Supreme
Court. The statutes have deen upheld if there is 2 reascnable standard
for ascertaining guiit—the standard to te applied is that of the “con-
temporary community.”*?  But Mr. Justice Reed’s question rsmains
uranswerad by this decision:

Are the tests of the Puritan or the Cavalier o be 1pplied,

those of the city or the farm, the Christiaa er aor-Christian,

the old or the young?*®
If we accept Kinsey’s view that there is no “average,” but rather many
“averages,” each redecting a part of the community, it seems vain
cearch for the moral standards of the conlemporary community. [t s
o answer to vague statutory language to conjure a test that is squally
unascertainabie.

In additicn to the vagueness of statutory language and the broad-
aess of the interprataticn rendered by the judiciary, there is the absence
sé full procedural safequards. A summary of the statutory words with-
out a definitive account of the nature, maaner, time or parties satisiies
the procedural requisites for a valid indictment.*® This uncsruainy is
modified by the preseace of the bill of particulars provisions n Otio.

The defendant is theredv afordad an cppormunity to fully acguaiat him-

amyre

self with the detaled factors of the indictment and m this war pregars

his defense.
Ia muay sases 2 defendant s not lewed, in te 1easiag wherein

. .. . - S et it
e ! :1"..’11'3-“4 YR s, W IO ¢ oA raviuus WICIG.

5

.is
(%Y

sely aeterssexuai.® Comlucr Zez-

s
coaduct which may have Se2n eX
cedent to te cammissicn 3f e 3T o€ sidence of 2 2u

sreatadon are wiewsd 18 rralavanc mosech 2 aearng.

w0 ses 1av gradatieas in h mmission of the crme; all 28

lumped into the same classiscation without regard to motivition,

Great variance is present in the sentences for violation of certa
sexual statutes. Unifarmity in atritude s nonexistent among the states.
The penaldes are therzfors degeaden: upon the sophistication 2 esch
state legislature in its consideration of sexual crimes. For exampie,
New York has by statute made homosexual acts begween coasenting

39 Crzvytawn, Osio, Cioriz OroiNaNTIS § 1313 (1931
40 CoLom3Ty, D=, CIrY Cooes § 29.32 (19593,

A Roth 7. Gaied States, 35+ T.S. 475, 433-39 (1947).

43 Beanbarnais v. Lincis, 343 U.S. 25, 284 (19523

43 See pute 21 supra.

H Bowmaa & Engle, sz3ra2 note 5, at 237,
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adulrs a misdemeancr®® while Nevada treats any homesexual act—

‘.

withcut consideration of the agss of the parties involved or zny con-

: A oE it B
entzal factors——as 1 falony punishable by life imprisonment.” Such a

sreat dispacity s unkaewn in any other arsa of the criminal law, Tt

hould Se noted that cn e majedty of American jursdicens, in-
luding Ohio, all sodomitic acs are subject to punishment as zreat of
sreater than forcible rape.t” The law to this extenr depends not upen
the injury, potential or real, but rather on the intolerance of the drafters

:0 acws mecvatad by 2 dove viewad as sinful or disgusting.

The lack of uniformity in the law should net in itself be an
element of concern, However, it ends in making crime gecgraphical.
Whether one is a major f:lon or a misdemeanaat depends not ugon the
act committed, but upon the state one is in at the time. TRis is not a
case of having to draw a line somewhere, for in most states, including
Ohio, no ¢5ort has been made to deal with the gradations of the act
Razher all acts are condemnad as felonies free of any external con-
sideraticns,

What can be the justification for allowing the laws as they are
now drafted to stand? Do these laws actually act as a daterrent to the
exhibiionist or voyeurist? Will they encourage 1 homesexual to seek
psechiaic weatment for his iloess’

Laws are effective in so far as they are enforced, not in a manner
of capricious selection, but with uniformizy. If such enforcement were
-en sesk, treatmeat. But thers are currendly insuficient facilites for
r2al enfsrcement of all the sexual laws on the bocks, and small chance
2f an appracizdle increase in enrorcemeat agancies aumerous eaough to

t

A reconsideraZon 57 lie
criminal. In chis oreseat
Ty

r2d to the wel aor

as the proscribed sexual conduct.

The rzal deterrant o sexual d
sunishment. The secial and relig
act lezal chastisement, ac o Drakes unaccepradle sex inclinadons.

eviation is public exposure rather than

ous condemnazion of such activity,
30

4344 N.Y. Pzvar Laws § 590 (1933,
3 Nev, R3v. StaT. § 19L.130 (147}
7 See Ouio Razv. Ceooz §§ 2993.31, .44 {1953,
12 MeoeL Pawar Cace § 297.5,.mmmenr (Teoat Drast No. 4, 1935} Note, 17
U. Tz L Rav 182 {13431
9 Mcpar Pavac Copg § 2073, comment (Teat Dmaft Noo 4, 13430
0 Glueck, jupra note 2¢, 1t 201, 263
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orovide for psychiatric
ment over the ragular |
raises questions as o their uelity.

these laws fné them an expression of

mwo  disnact

Crides of

attitudes.
Moanta! illness is to be recognized as a condition that requires
specizl treamment scmewhat sifferent from the custimary penal
law enforcement procedure.”
This reliancs upon scientific aid in lezal determinations and a desire to
be humane is often coupled with a contradictory posizion.
The demands of the “pecple’s voice” occasioaaily couched in
ratonal argument but more often expressed with hysterical
fervor for more restrictive measurss against sex criminals had
to be met somehow by the various legislaturss, since important
zroups seemed to feel that ordinary legislation was not suffi-
cient to protest the communizy from the perpetration and
rapetition of heineus crimes by sex fiends.
path laws seemed to serve admirably this purpese of added
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nolic influence, or acts that are part of the marital relatonship. It s
diffcult to sez these acts, without additicnal facters, as psychepathic.

The word “psychopathic” & imelf ambiguous. The attempt at

bsta s laws seem answersd
ders. These laws appear to -
away from the ome-donarad

To the 2xt2ac thar they do

cn in the Ohio act s prefzratie = total dlencs®® Howe
opiectve sandard s provided: “emodoral immanurity” or “instasiity”
or “deficient powsrs of self discipline” ars criteria applicable o a large
percentage of the populaton—these are traits which hardly suffice to
mak: one 1 criminal “psychepathic offeader.” The word “psychepata”
has beea abandoned in psvchiairic circles as unacceptable due 0 its
zenerality and inexacticude.’™ Yet it continues to be used in the law as
though it had some exact meaninz. T

Indefnite commitment provided Sy the statute <an oftea resuit in
removal of the offeader for a pericd longer than the sentence under the
applicable criminal statutes.”™ This makes the statute a useful device for
ridding a community of an offender for a long perfod of time. With
this pessibility in mind it s convenient to ‘nsure that the sexual psycho-
path statute is applied to secial undesirables without regard to the zraviy
of the offense. In Ohic theére i$ at least the requirsment that there first
be a convicton under the applicable penal statute before the sexual

ief, no

Tenders they are an advance- o
examination of this lezislation

a exprassion of two distinet -

a condition that requires
from the customary penal

determinations and a desire to.
lictery position.

? occasionally couched in
expressed with hystedeal
against sex criminals had
zislatures, since important
legislation was not suffi-
>m the perpetration and
:nds. The sexcual msvcho-
y chis purpose of added

<

czht of a2 farmal tral and conviction. But after coavicton who s to

iudze whether the defendant represents a “menace” to the community?

After the commitment of the of2nder to an institution for treat-

ment, he remains subject to the penal senteace upen his release after

“cure.” Since the psvchopathic offender does not meet Ohio's lezal test
(o]

high expectations as to their
cheir apolication ‘n practics or

sychalogists and seciologists.™ for insanits, he is fully responsible for ail acts committed while he was

rmi,  saluaton "of deviatioa “psychepathic,”®
-’ . . \ :
L, & .zl or csmmon-sense The sexual ssvchocath laws ars Sased uge
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Acteptaace of this standard narrows the zrez of activities thac migzht de
clzssed as insznity under the broader tesss of i
‘neapacity for self-control) or the D

cused s not srminally responsible if hi
mental disezse or defect™).

s rresistible impulse” (total
rham case ruling (‘“‘that the ac-

L
s znlawful ac: was the oraduct 3f

% OHi1c Rzv. Cooe § 2947.24(B) 119354). See note 22 supra.

57 Davicsow, Forswsic Pyremiamr 313 (1952),

33 The maximam sentzaces applicabie to the sezual erimes ccasidersd: Oxzo
Rzv. Coce §§ 280301 (ep to tzn years!, 290202 (Yfz imprizonment), 2905.30 {1p
10 13X meaths}, 100544 fup o twenty Faaryd (1953}

52 Qo Rav. Cope § 294725 (19540

30 Ogro RI7. Cone § 1947.27 {1584).

81 Banuzsag, 9. oif. rupra oote 7, a2 31-34; Bowmaz ¥ Engle. sai~r note §,
at 279,
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Secondly, the sexual psychepath laws asume that the sexual cri
is 2 habinual cfender who progresses from one stage of sexual viel
to another, mora antsceial, stzge. They also asume that by che:
the aarly activity through fzmeval of the individual, scciety is
guarding itseli from some Hagrans sexual crime, Ia shory, the s
>Fander is thought to be highly racidivistic. Examinaton of cases daes
Aot support this 2ssumption.® Quite the contrary appears o be the case,

Our investigations, as w2ll as others, indicate first, that there

s 2 low degrez of recidivism among sexual offanders, and

second, that there is no basis for the common belief that sex

criminals engage in sexual crimes of progressive malignancy.®
Tt therefore becomes hard o justify the treatment of conduct which is
merely annoying by the same sandarcs s are applied to violznt conduct.
This, however, is the present status of the law which sees no degrae in
sexual deviation and imagines every sexual transgression to contain the
roots of brutal sexual acts.

There is probably the greatsst amount of disagreement in this area
regarding the prognoss of cure of the sexual deviate through treat-
ment® If medical and psychological therapy can aid the deviate, and
thers is no certainty that it can, there arises the problem of faciities
available for such therapy. Thzre is no public institution in QOhio, at
the present dme, designed 0 lope & : :
nal must therefore seek treatment in a private institution or be commitied
to some institution with neithsr the facilities nor persenn
specialized treacment. Confinement of sexual offenders in or
instirutions may result in an aggravation of the conditicn of homosexua

;

priscners®™ while other classes ¢

oy

dewiate prisoners would ofren be subieut

e

to paysical abuse.

The end resuiz is thar w2 o

The are1 is rife with emotional reactions and it 5 vain 0 hope
that it can be approached free of these subjective preconcaptions. It is
aleo 2ssearial o nore that fhe ‘aw can aever move 0 far ahead =c the

32 CaLiFORNIA SUBCOMMITTIE oN SEX CRIME, PRELIMINARY RzporRT 43 (1930},
Coviy THMENT 44D RELZA3Z OF Sexual DEVIATES {lezivoty Lecmsuarive Couverld
1§-33 (1331} Mavar'y CowiniTTzz R2#0RT FOR THE Srunt of 3z OFvzN:izy  NiIw
Yorx Crve) 18, 34 {(1941).

43 GUTTHUACHER, 4. 2. jupra noes §, at 113, 1i4.

4 N{ACDONALD, 5. =t szpra otz 31, at 143; Mieom. Pevar Cemz § 1475,
comment, 2pp. C {Tene Draft No. 4, 1356).

5 Proscoiws, 0. cif suprd 3ote 13, ar 2135 Bowman & Eagle, sudra otz 3,
ar 0.
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accepted standards of the cemununity or communities of which it is a part.

Practicable suggestions are a change in the present substantive laws
considered abeve. It is time that the prudish, hush-hush astzude that
serrades thinking on mastters sexual e abandened; that the law anm
0 spell out what it means with the maxXmum of exactitude. Pars o
New York code are exsmplary of an ealightened atrempt at specificity
in detailing specific substantive offenses with punishmeats in propestion
to the crime.® The American Law Institute’s tentative drafts of the
Modei Penal Code ilustrate this same educated approach to
sfenses in legislative provisions.®” It is time we realized that the <
nal law is not a suitable medium for the expressicn of moral disappraval
Therz is no reason for the law to include matters which are generally
gnored and seldom enforced. The goal »f the substandve law sheuld
se to regulate those deviate sexual practicss that do involve force, cor-
ruption of minors, and public offenses. The remaining sexual trans-
zressions should be left to religious and social pressures.

The “sexual psychopath” law should be abandoned as an ill-idvised
sxperiment. In its place should be: legislation that is werked out through
the cooperation of law and medical sclence; legislation which sess out
specific criteria to aid the psychiatrist and the judge in reaching a de-
zermination regarding the meatal state of the >Hender; legislation which
arovides for utilization of the available facilities for the treztmenr of
those individuals who threaten, rather than annoy, the community, ie.,

-

the pedophile and the forcble assaviter; and critena which make an

emot
f

the

‘ndeterminate sent2nce possible should Se fyrmulated in terms of specific
violations which are of a dangerous charauzer.

¥acw3 aay male a7 female ;

3844 sarson who caraal :
2 will 3¢ such arher jerion,

53¢ ar with the moudh against hrough
fal ‘miemlizy, 54 23y uneuadness of @iad . ..

Iy 1nygy or
h %
7, such adher jersea is ncagasie
ziviag conseat, or by reason of mental or phviical wea'aess. ar immaruricy . . .
wich orier permen foed ot dFer cesizvamcs. . c2) Wiea meh acher zeczon’s
sasiniance s forsibiy avascome; an, (3 Wiea mea other passea’y rasiscanes s
yreveneed 3¢ fear of mmedisr: 2ad geear dealiv darm .. L7 ar, (40 Whea mch
sther person’s resistance is preventzd by stupor or wezkaess of mind produced by
an intoxicating, or narcodic . . . agent .. .; or, 73] When such other person is at
che time, unconscious of the nature of the act, and this is known to the defendang,
. is guilty of sodomy in the frst degree and is punishable with imprisonm=nt of
Jot more thad rweaty 7earts a0 with impriscameat for aa indersrminaze acm the
minimum of which shail be ome day and the maximum of which shail e the
duration of his natural life. A person twenry-one years of age or over wnho
cimaally knows by the anuas or 5y or #ith the moach 1ny male or famale ander he
age= of eighizen, undsr circumstances oot idenndng ‘o sodomy in the irst degrrae
i guilty of sodomy in the secoad dagree and punishable with impriscamear of act
move than tes vzars. A person who carnally Yaswy a3y male or female peren ...
ander circumuyancss 20¢ 1moundcg to sedomy m the drst degree ar wdomy iz the
secoad degree i3 gzuilty of a2 misdemeacoe? 6 MY Pryvac Laws § 530 (19310,
87 Mioer Peval Coog § 2094, comment; § 2075, comment; § 2076, comment
iTeot Draft No. 4, 19363,
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Finally, all is in vain unles facilities are established, with adeguate
rscanel, to deal with the sexual offender committed for therady.
Existent medical institutions and prison fadlities are uracceptable for
this purpese.  We carant sdanden all sexual deviates to an indeterminate
sentence which s noching morz than custedial, Whatewsr ys vicladon
he cannot be isolated and forgzotien—he is not a “moral leper.”

CoNCLUSION

This examination of our moral standards in the area of sexual
deviation points up the realization that some of the views of the past are
invalid in a world grown more wise through scientific investgation. Ia
some communities the law has begun to reflect these refinzments, n
others it remains unmodified. Ohio’s law can no longer wear a mantle
of moral respectability—it has become immoral to refuse to recognize
the stagnation preseat in the existent laws on sexual deviation. A revisien
of Ohio’s sex laws i badly needed, and accaptance of the findings of the
psychiatrist, psychologist, and sociologist must not be ignored. Expediency
and bias can no longer be the basis of our treatment of the sexual viclator.

Although the criminal fails in his duty to society, we are not
thereby relieved of cur duty to him.—Norwood East

Pradlzp E. Stesoms




