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SEXUAL DEVIATION AND THE LAWS OF OHIO

Each igc at som« time Icoks at itsclt and ws:ghs its manne.^ and
.Tiorals in light of wha: has gcae b<for« and what ."'.ew rsnnioients have
beea made. Often the result is a >raug acceptance o£ this as "Lhe best of
all possible worlds." Occasionally, when the self examination is particu
larly searching, the age admits the defects of the extant social order
and is led toward a more enlightened approach in the area examined.

Such an analysis may recently have been- made by a committee of
the Home Office of the United Kingdom. The Committee on Homo-
sexi^al Offenses and Prostitution, commonly referred to as the
Wolfenden Committee, examined the contemporary legal treatment ot
certain segments of the British community and advised a rev^n of the
laws of Great Britain in this area into a more realistic conformity with
the findings of the behavioristic disciplines of sociology and psychology.^

The reaction to this report in the popular press, in legal literature,
and among religious and political leaders demonstrates a willingness in
many quarters to pierce the taboo that has shrouded the area of sex
deviation and to support a more tolerant program to deal with the
problem of homosexuality specifically and sex deviation generally.

Whether Ohio shares in this moviment toward greater larltude in
the treatment of the sexual deviate is open to argument; whether it
should is the matter at hand. The scope of this comment is to review
some selected areas of the Ohio law pertainiiig to sexual deviation with
Lhe aim of noting any defects existent in these laws.

Antzceoe.vts axd Intluevces

A:iv consideration of the histcncai evolution of attitudes tcwir-i
:he jexia! offender must bear in min/i that such icirides ire the

• OF rss D2?AaTV3>rr.u, CsMM.-rrsa cs Kowcasxr.a 0i??2Xi23 .i.so'
F^orrmmosi of rsi Howi O5rr.cs (I'Jir ), Sir Joisa Woif jadea, Ctaimiaa. •*"C"3-
!ei3 a dfsiibcit# »«j3spt is ns 'z<e aa-is by Mcie:?. aocc? irouga ths issncj ±«
Ia-5*, :o equate dw iphere 3: :-r.a< vrith :hat ot lio, dii.-? ajust .-eaQila a of
private morality and Immoraiity which is, in brief and crude t«rnis, not the law's
business. To say this is not to condone or encourage private iaimorality. Oo the
contrary, to emphasize the personal and private nature of moral or immoral con-
d'icr ti » etaphijiae the personal and private rejponsibilicy of the individual for
bis a«3ioQ«, and that is t rtspoosibilicy wkiach a cwAire agent can prjp«rly be
expected to carry for himself without the threat of punishment from the law. It is
aot the functioo of the law to iotervene in the private lives of citizens, or to seek
to enii>.-ce any partkular paitan »f beharlour-'* Pirajraph 62. •'Hscjosex'aal be-
bavwar between eaosentiag afaks ia prirate be so loager a crimmal offBase."
Para:Sraphs S3 and $+. *T!ie ^estioos relating to 'coDseac' aad In pcivaae' be
ded^i by the same criteria as ippty la As ease ai lieieroieiual acts betweea
adttfta." Paragripli-Tl.Tlw age of 'adaWiood' for tie pcrpe<«i of t&e proposed
chacx® In thelaw beSxed at rweaty-ooe.'* Paragraph187, "That a cnort by whIvA
s per»«i under twejuy-oae is fbcnd jaflty of a hoaoaexual offease be re^^iired to
obtasa xad coonder a p^'chiatr^ report be^}c« paasusg sentence."
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of the scciety in which they are found. After the genesb of these atti
tudes, they may continue to shape the society itself, thereby requiring
jcc^al conformity even after d".e basis for their concepdon is extLnct.
I: should be r.oted ac the ou-?ec iha: our prssent social S)"st;m is but
jne of many aUemacves. C":l"'if h-.ijhly develop-ed jociedes have net
ihared the views we presently hc^d; for example, the dty states of
Greece found homosexuality to be quite ccmpadble with their existent
social order.' The basis was parJally iconomic necessity and partially
:he supplemental character of homc«.xua!it)' to tine educational and
military goals. On the other hand, the ancient Hebrew society found
it necessary to encourage a large populadon upon which it could draw
for military purposes to protect an area constantly subjected to invasion
bv neighboring states. Homcsexualicv was incompatible with this aim.*
The theocraric government merged military necessity with religious
diKipiines,

The current American -^-iew, as e.xpressed in our statutory enact
ments and judicial decisions, is most directly rooted in Judeao-Chrisdan
religious philosophy as it has evolved. It is in the Old Testament that
we find many precepts that are echoed in modem state codes,^ Through
out the middle ages the ecclesiasdcal courts exercised great control over
religious and moral conformir/- in the comm-xnity, and in this way
:olored much of the judgment in sexual matters by often equadng
deviation with heresy. It was from these same ecclesiastical courts that
the common law courts of England drew their pattern for the regu
lation of human sexuai beha\'ior during the late medieval and Renais
sance periods.' With minor modi.^cadons we find a similar approach in
.rontemporir)- legislarion.

Prim.arily, the historical development of legal control of jercjal
•:ond'icr ha.s .'xen the eniircsment of thrt moral ccde of the c-ur^re.

Ge-.ie'.-ailv, sccal mores ha-/; ':een iniittzd iiy the ci'ang-;3 u.'c:ng piace
•viL"in that c'ilture. In light o'i ihe ad"'incement5 made in the pi^st half-
-.•enr^r;/ in che medical aad wciai jcier.ces, it slight -x h-.joed legi!
zrea—.tent jc icxuallv dtyiiinz beha-Hor would ha^e ur.d-rgcne sajor
.•nocincanons. This, however, is not the case. "Except perhaps for
religion, there is no subject on which it is more difficult for us to think
with scientific objectivity' than sex. And in truth it is herein that much
of the fault lies, for in the minds of most of us the ta-o are inextricably,
although n«c always conscio'isly, bciind."^ .Anglo-American treament

2 BRINTON, a HlSTOilY OF WlSTSRN MCRAW 93 ( 1959); KiXSEY, POM'ilOY, Jt
\fAKTiy, S2-tirAi. B2HWOCX or thb Hcma.v M.aE 660 (13^3); Eav, SextaJ
OSexJm, Mext.^ As.vc«j*ALnT .oro Cumt 177, IM {'Sadiiaowicz k Tsraer ei
i94>5.

*L5WU<sosl*, a Hjstort or iixtTAi Cvsroiu 29-30 {1954).
* Lenient II: 7, 22; 20:13.
' SWiSY, «>. fit rtpra iiots t, at +^5; k EajJe, J PiytMaJrie

Svisaafiet if tie Latsj H^siisistisvtiy, W Ttut. L.O. 273^77 (135^),
♦ Gottvacsiz, Sex Ovrsxsai II (l?5t).
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of the «xual deviate remains today, as it was five centuries ago, the
product of religious tenets, free of the modifications urged by Lhe
psycholo^st and socioloei->t. Added to Lhis is the Amencan belief that
moral and »c(al conformisy m'^c be maLotained and the naive issump-
tfcn that this ccnforraicy can be enforced through leg^slaton.
of the statutory regulation of sexually deviant behavior may indicate a
difference in degree of punishment, but the prevailing philosophy of
Biblical and medieval societies of death by burial or burning or life
impriscnment does not diifer from that which imposes imprsonment for
twenty years with no right of probation or a custodial sentence of
indeterminate length.

The CuiiRE.vT LEO.Ai, Status of Sexual Devl\ticn

It is impossible to compile a list with any certitude that it will
contain all those transgressions of the law that are classifiable as crimes
of the sexually deviant. Many criminal acts, that on the surface appear
free of a sexual impulse, contain sex-aal overtones. Murder, burglary,
theft, arson and assault are often sexually inspired.* Rape and prosd-
turion are more clearly sexual; however, in the absence of additional
factors these violations of the law may not be acts of sexual deviation.'
However they may be styled, the crimes of indecent assault, homo
sexuality, bestiaiity, pedophilia, exhiDidonism, and voyeurism are those
which most usually invoke the appellation of sexually deviant crimes.

Ohio, by statutory enactment, has attempted to deal with this area
of behavior. Four subsDntive provisions are of immediate import in this
field;' these are supplemented by municipal ordinances curtailing activi
ties of disorderly conduct disruptive to the peace of the local com
munity. '̂̂ Further, the law provides for special disposition of those
oir^nders "vho are found Vi be ".'^ezi^dly ieficenc and ssfchcpathic,"''

Ct the substantive enactments, the «domy statute deals »"ith that
iri.a m«:sz generally thought of as ^e.Tual deriaticn." The approach of
ae law :o xdcmj is .-epr^sentativ- of actftudes frequently prrsent in :he
vaole of reg-ilaticn of the sexual o^inder. -As set tcrth n the star.:t5,
the offense of sodomy is that of **carnal copulation with a beast, or any

' BROltSEXG, CXIME A.VO THE MiND 34, S5 (194S).
^ For 5>QU«i«rat3oa ot" iiadacti-re e1e^i«st3 m s«e Gcttmachi*, cit.

rjpra note 6, at 50.
•Ohio Rev. Code §§ 2905.44, 2903.01, 2905.02, 290S.J0 (1953).

10 Ohio Ccoe S 715.49 (1953); Ohjo, Ccoinso Oaci^-A^ca
I 13.1302 (Tad«e«QC Liug^age xad Seharior}, § 13.1205 Ezpoiure},
I 13.1305 {Lewd, Ltdvioca, Acts, Words, Gestisres, etc.) {1951); Cincixsatt,
Osno, CaoE Oaocrxvczs § 9<)l-a (Indfrvsja^BeiariorJ, | 901-c2 (Ifldwsnt £s-
po^are) '(1957)i-'Cox.D>t3U3,, Caa), Cnx paoo | 29-20 {iybord«i7 Cood«ct>,
§ 39.5Z (Indecsat Conduct, Fihliy Acts, ks.)v I 29^5 (^^a\s3^iDg Fe^alrs) (1951).

1* Ohio Riar. Code jSS 3547-24-J23 (15:4), - . r ~
^ Ohio 5trr. Coos %29«;5.44 (1953).
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openin^is of the body, except sexual parts, with another human being."^^
The star^te fa3s to define with any certainty the manner in which the
crime mav be committed and resoa m'jst thersfore b< had to the courts
•or a ronstruction of the staoitorv language as to the elements of the

The rule of strict construcrlcn of penal statutes dees not
require the courts to go to the e.'ctent of defeating the purpose
of the statute by a severely technical application of the rule. '̂*

Having said this the courts e.xpand ihe common law dennition of sodomy
•o sr.compass acts not a pa.n of the common law^ offerise. '̂ The penalty
f jf this crime is a sentence of not less than one nor more than twenty

Ptdcphilia is proscnced in Ohio by statutes punishing an assault
upon a child under si.\teen*^ and punishing rape of a female under
twelve.''* The indecent assault of the first of the above statutes need
.lot satisfy the general legal test for criminal assault. It seems sufficient
that a child be disturbed by the e.xposure of an adult if the proximity of
the adult is reasonably immediate," Again, the interpretation of the
itatu:e by the court exh.ibits the tendency to give Lhe statutory language
the broadest of meanings. The penalty for assault of a child is con-
n.nement from one to ten years, or a fine of $100 to $1000, or bcth.
The ounishment for rape of a female under r.velve is life imprsonment.

The fourth of the substandve statutory provisions is that dealing
with indecent exposure by any person over eighteen years of age in any
Dublic place or in anv place where there is a 'ikelih.-xd that the act will
be obser/^ed."'̂ The punishment for vicladon o: 'his statute is a maximum
sentence of six months, a fine ot not more than $200, or b '̂ich.

The proc2dural steos preliminary to an adjudication of the above
3rx;r.H^3 ire similar in tile case •>: Oie -ndic-men; or inforniadoc. The

words or a sMirhc '/•ar-at:cr. triereoc u.'e c^nsicerid sunicient to

Ohio Rn. C~03 5 :502.+4
:»:a:e v. ?:;cs. 12 Ohio .V_?. .a.s., 3-*"?, Si2 'C.?. 1911. i^aodng f.-nni

Casnji: 7. 3ja«. TS Ohio 5l i-, »9, 'S N-2. ?S7. ;l'?0o).
State V. Pries, suprd Dote i4, at 330.

•'"Ohio Rsv. Ccde I 2951.C4 (1953) provides that cb-ire shall be no probarioa
in cassa of conviction for scdomy.

-'Ohio Rev. Coo2 § 2903.01 (I9S3). 'No pcnon over the age of esghteea
'ears tiiill isiault a child ur.der the a?? of lixAeea Ti-iri, a.cd wiilf^n'v 'jkXe
iodeciat iiberriii with the pe.'soQ of s^Jch ciii.'d, wiehojt noimirang or iai-foding
to corarait the crime of rape upoQ such child, or willful'y make improper exposure
of hia perjoQ ia the presence of such child. . .

•.SCSIO Rst. Cooi } ^}05.:y2 (1953.;. "No ?e-5oa bsTe ciraal kac»Iedge
of his iaugftier, sister, ot a feniale ^soa uisder twelve jjars of age, foreSb^y aad
i'j;a(Xi3c her wul. . . .**

V. Gf«Q, « Ofiio A?^_291» S2 K.E.24 laS (134S).
J^C'Sio Rr?. CDoi J 29t5<,.JO il'SJ). 'T"^o E '̂.rion j:sht«a jtari of 35? or

cvjr t'lall itUtfuUy miie as eipoiorc of iia pervsa ia a pabsJC p^acc oc
iQ a iiace where there ue »th« persoos !o be oSeaded.of ajiaoyed tbersby.. .
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inform the accused of the charge against him. It has not been the usual
practice to describe the particular manner of the commission of the act;
"extrsme partJcubrity is not necessary."*^

The intfre area of scxua! o5enses is affected bv the Ohio "sexual

psv-.Otopath" stanjtes," These seccoas supplement the general criming
prohibiticns in ca^es where the "applicable penal sentence will not afford
to the public proper protection against possible future criminal conduct."
Af^er con-nct'on and before sentence the trial court must refer the vio
lator of enumerated offenses to the Department of Mental Hygiene or
to a psychiatric clinic or to tiiree psychiatrists for examination. The
court may refer any felony, except murder in the first degree, or "any
misdemeanor involving a sex offense, or in which abnormal sexual

ai State V. Zarhont, 75 Ohio St 232, 79 N.E. 23« UW«); State v. Stewart,
38 Ohio L Alw. S4J, SO N.EJd 910 (Ct App. 1943); King v. Ne^fr Loadoii,
S Ohio NJ>. (D,i.) 34 (C.P. 1907).

a Ohio Rav. Coo* S 2947(1954). "DefinitioDj. Sections 2947.34 to 2947J9,
isclusive, of the ltevij«d Code ihail be idmiQlstered by the crimioal courts in
dealio; vrith meotally deficient oStodtrs to casea In which the coart finds dat &e
imposition or continued enforcement of the applicable penal sentence will not afiord
to the public proper protection against possible future crinrinal conduct of such
meotally dencient or psychopathic offenders. (B) 'psychopathic ofender* means
any p-ersoa woo is adjudged to i j^ychoparfiic peraonality, "^ho rshibits
criminal tendencies and who by reason thereof is a menace to the public. Piycho-
pathic personality is evidenced by such traits or characteristics inconsistent 'with
the age of such person, as emotional incmaturity and instability, ioipulsive,
irresponsive, reckless and unrily acts, excessively self-centered artitudss, deSdent
powers of self-discipline, lack of normal capacity to learn from eaperieacs, marked
deficiency of moral sense or concrol.'' Section 2947^5 provides; ".After conviction
and before seatencs, a triai co-jr: must refer for examinadon all persccs convicted
under Sections :901.0l, 2905.02. 290.:.0J, :90S.G4. 2905.07, or 2905.44 of Revised
Code. » the lep-i.-tiaeat of naearai 3?5:«at; aad airrscsoa or to i ixais facility
i'laigTiaied by ase iepamoeac, ir a a p-jvchopadsic ciiaic ipprs '-j-a jy -Jia ispart-
ment. or to three psychiatrists. Prior to sentence the -rourt may refer for such
-jxamiaadcQ aay puioo wao ais b«:"i2 coov^cci'i of anj» felony zsci^c 3urde:: in
diif S.~if isgTft where ai«rcy aas soc bvt3 rscnazDend.id, or aay misdi-acaaor
invoJv'fiif 1 s-jT I'finie. or ia ^iich iboonaal lertial isfldeaoi'ja xre alapiayri,
when it tias been suggested or appears to the coun that such person is mentally
ill, or a raesrally deficient or psychopathic offender. . . . The department, cUnic, or
psychiatrists shall maice a careful esamiaadon of such person and furnish the court
a report in writing of the linding as to the mental condirion of the person. . . .
Tie coart shall caaduc a hearxg thersoo. ... If ipoc cocaide-adcc of andi rrpcrt
and such other evidence as is submitted the coart finds that such person is ... a
psychopathic offender ... the court shall enter such finding in the records and
shall impose the appropriate s^tntencs for the offense of which the person was
convicted. At ±< sajse dsx die cc«rt ihail eater aa order of indeaaite commitment
of fcch p^son ca the depaztoscnt^ daring the cosmmiftees of which die esacotioo of
the seatiace. ihaJl be sospeaded. There\ipon soch,penoa shaS be seat to aa tjpro-
priate insthutioii d-si^aied fay the iepartmeroL, If d^artmeat, "fcecasie of
lack of fac^tieSi fail* to d«i^aee aa appropriate tnsHnadon, mdi persco »han be
stfiit to the in^tits'tfott to "jvfeicli he iiouUI bare beea sentenced tad lie aot been
adjudged ... a ptydwya&ic affei*«ley.. . i
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te.nde.ncies are dsplajed" to the Department of Mental Hygiene for
5xanii-'̂ -it"oi"i. The exaa:inin;^ body, upon e.'tamination of the offender,
r^.^ders a report in writing to the court containing its findings, together
wich recon:mcndar;ons, su-ggerjcons and opinions. Upon receipt of the
r-cort a hea.-in-^ is held, I: '2ic court aft>r ccr.ji-ieradoa ot the report
nnds the orfender ajentally ul (Oriio Revised Code | 5123.01) or if
it finds him to be "a mentally deficient or psychopathic offender" it
imacses the appr-jpriate icntsnce for the o.ffense of which the person
was convicted; at the same time it hands down an order of indeSr^ite
commitment of the offender to an aporopnate institution for treatment
or purely custodial purposes. The release from the indeterminate sen
tence is effected only if the offender 's found to have improved so that
"he no longer nee^is t-he sp-eciai custody, cxre, or treatment of such in-
jtirution." Such a decision rests in the hands of the superintendent of the
institution to which the offender is committed. If the offender obtains
the certification of improvement and after further examination is found
to be suScientIv cured, he may be releaied. At this tnme he is either
transferred to the appropriate penal institution to serve the remaining
term of his sentence or freed under jupervision if the penal sentence lias
been satisfied.

The letter of some of the substantive laws dealing with sexual
deviation is of;-;n temperid by a mininiiiim ox en:orcer::ent. It is cnly
in cases of violence, corruption of minors and public solicitation that a
vigilant attempt is made to require compliance with the legal standard."®
This bxitv is on occasion.;, generally following an extremely outngeous
jex crime, the subject ot journalistic c.nticism. Such an attack results in
a zealous enforcement of all se.vual statutes and ordina.ices undl the
pressure to "ciea.n up*' the community is removed. The arrest or the
:\on-vio'en- se.rual offender -nen lapses » lie dormant :int:I something
i?ain arcuses a public crasace i;i-i'n« ail sexjal orr-inder^.

CXTTIQI-'E

E'actnxrtnts which aim ac ihe prohibicoo of cenxa cooiuct shciiia
meet sctne object:''? critera >•: e;:cellence. Ideally, tiiey should (I
curtail Lhose acts which result in probable harm to Lhe community and
its inhabitants, (2) define w".th the greatest possible exactness those pro
scribed activities, (3) incorp-^rate all the procedural safeguards due the
accused, (4) g-ade the severir? of the punlshtDen: to 5c the degree of
the crime, and (5) take account of the enforcement and treatment
facilities available. What is the measure of the existent Ohio law by
these criteria?

Initiiiiy, it must again be stated Lhat ihe partcular p.''oblesi pre
sented law-i dealing with sexual tr.ansg^sax;os is the coorunon tendency

^Earar, •>. <it. rafn' ooKt 2, at 391-J2; Moo«l Yisai. Cwe f 307-5,
comtaent (Teut. Drift Sd. 4^ 135.»); Pt-osc&ws, S?3t axd 73* Uw 209 (1951);
Bo77a3a3 i Scs!<, sufra n^te 5, 4t Note, 17 TJ. Cht, I» Rz7. 162 (1?+?).-
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to ccdify moral standards and enforce these standards even though some
lapses from them do no harm to the secular interests of the commuait)-.
In the puriuit of this g«^l of moral ccnformicv the laws are enforcinj
a standard ot conduct the vilidity of which has been questioned.*•*
Kinsev points -^ut uha; moroiS vary wid: the many di^erepc socal leve'.s
(determined by educational level, occupational class, and paternal in
fluences)." Faced with this kaleidoscopic nature of sodal mores it is
impossible to incorporate any set o: moral standards in the law that
speaks for more than a segment of the population. Witness the fact that
the enforcement of the law rests with two divergent social groups, the
better educated social strata of judges, la-ivyers, and state leg^ators and
Lhose with an entirely different jducaticnal background, the police officers.
Within the operation of the legal procedure, thb conflict of mores results
in an uneven functioning of the law; arrests generally reflect the police
officer's moral predilections while trials and sentences often mirror the
judge's moral views."

To the extent that the law attempts to regulate matters that are
the concern of the spiritual bodies it is rendering a "service" that Lhe
criminal law should not be called upon to do. A compromise between
the concerns of the community in legal as differentiated from religious
matters is desirable.®' This, to a degree, is an educational matter that
cannot be easily corrected, -American society has put particular e.mphasis
upon the presence of the law in the province of morals and might be
shocked by the withdrawl of legal sanctions. But there seem to be
indicarlor.s of changes in the public attitudes toward se.Tual mor^s with
a more lenient interpretation of the kind of behavior condemned as sexual
delinquency.^^ Further, it is clear that there is no nece-jsary "decay" in
the social stnucture in countries where moral issues ire left to the moral

authoririf^?. Francs, Switseriand, Italy, Denmark, 5"-veden, ami Msxic.^-
ha'/i recaeni-z-id :he i;s:inct:on; the:r ::i:es .ea^^ moral judgmencs ani
sanctions to bodies other than the judiciary, society md religion.''̂

Thers are •natteri which combine m«:rzls a.-::d .lec^ssicy. To die
extent 'hn.: necessity demands •ianctfons, 'r.'tic '.aws ari jusdned. The
violator can.iot be allowed to harm tiie i-x^al fabric by commission of
crimes of violence or crimes involving children. The .moral basis for
these laws is backed by a social need for regulation of asocial behavior.^®

-* Easr, Jiipira loce 2, at 17$: Porteraeld 4 Saii«v. C'tmnt if
Sfxuai Behavior, 52 Am. J. 30CI01~ 209 (1949); Gtueck, .it Evaluation of the
Hamosexual Offender, 41 L. Rev. 137 (1957).

K:ns£T, op. cii. supra note 2, at 329.
KlSiTi, tp. cii. supra note 2, at 339.

®'The PsfSLBM or Howo52XVAi.jrT, A-V Rep-jut (1954), yjbliiheJ
by th« Cburdi of £ag!as(i \{oraI Welfare Csaodl.

8^ BoTPTEaa Jfc £ag!«r j*pra ncte 5, at Jll; G5a«i, J^pra aote 24, at 19J.
^3fAL Cc®« $ 207J,commcat (Tent Dnh No. 4, 1936); Bowaan

& En:j!«, ccte 5, at S04.
S® PUJSCOvrj,. cjjf. jiipr* ao« 23, at 213.
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Once society does assume that legal curtailment is nece-ssary
(•A'hether it be the result of social prejudice of social need) the language
employed in the l-'igislation is frequently vague.'"' This absence of de-
::n;'ti"e d.'i: imanship mav se liie r^tdecrton -jf the rivu'.i:on -i le<r5iators
:o arnorma: se.rial impu.ses and a rciLilt of unceruinry as to what the
law is really attempting to accomplish.

Left open to individual interpretation are many matters that should
be iettled by the written law once it invades the Held. Hcv far "Anil the
decisions go in the expansion of the plasric language of the statutes?®^
Is :he language equally applicable to persons of b-oth sexes?" .\re the
statutes to be read to include certain sexual acts that may often be 1 part
>f :he marital relationship? '̂' By leaving t-he language open to personal
inttf.-pratation the drafters allow great discretion to the law enforcement
oScers in making arrests. Further, t.he statutes are subject to oii hoe
treatment by the judiciary, making each case a reSecdon of Lhe biases
and class standards of che judge.'®

Criminal statutes should not employ words of art. For example,
the.-e should be no need for judicial interpretation of "sc-domv," when
it would be possible to compile a list of specific offenses." Nor should
che elements of an assault vary with the facts of the case.'*

T.ie catalog of offenses—aomc^xualitv, best:ilitv, e.xhibitionism,
and voyeurism—makes no d{stinct:on between a single expe."imentarion
or transgression and the persistent offender with a record of sexual vio
lations. .A,!l such persons are subject to the same de-£-ee of punish.ment.
The, sodomy statute of Ohio makes no differentiation between the acts
of consenting adults in private axid the offender w!"io finds his sexual
gratincation with children or through puclic sclicitar'on. '̂̂ Local ordi-

' • 3;ICM32.<0. }}. ::t. 20(i it V. . \r.lCDOf ila. ?'3YCtit.iTay \X0 ths
Ca;mis l+J ; I95-J : Note. 29 Wo. L.J. jj?

Staw V. S3 OhAo .kjo- <0 .^.£.3d l?-*!: : ".-.iaiciin 7.
Stjre, 14 Ohio C.CJl. 253 ;Cr. 0- IS Id'.

?0it:iajY. .Vf.u.rT?f. & 0333^.12. S?.tv 35H.>v i;r jf -rn
F-ma'.e *3+, n.3< (i953', found ao reported ca5« in t.Ke Caite-i States -.vhere the
5odomy statute has be;a applied to a female for 1 coavktion. Bui cf. Foster v.
StJte, 1 Ohio C.C.R. Ao" (Cir. Cl. 13Si5,i, hoUi'.tig chat a parTy of either sex caa be
g'jilty of sodomy.

State 7. Forqutfr. ?4 Chic .\?o. 33, sS S.E.2d S96 1944 , aai aeid
cunniliagus is not a crime in Ohio under the sodomy stafjte. Tbis dscisioo still
leaves unanswered many questions as to the status of heteroseTua! acts.

35 Barserz v. Scate, 104 Ohio St i9S. 13; N'.£. ^-*7 is 23 jsanipJe of
."uiiicial .-•acdoti to Ae j«yaJ otfsjsiier. Soch an Indi'/idual •» terrced a '^ceral
j'j-iKnerite," a '*j« per-cert," and a "moril l«p«:r."

Stare v. Tirraat, /u^ra-aote 33; Fracilta t. Sfate, fxjrj aoci 32; State r.
Price, nip''! note 14. C/. S4 S.Y. Pry.u, Lawtj } S30 (IIS?).

Sla« T. Griia, jvpra aote 19.
Rsv. Cooe 3 29<J5.4+ (I95J). CojEjare i6 K.Y. P£3.u. Lv<t3 5

(19:3) proriil^lf far dirse dvgrses of affenw !a the case of lodotny.



m-

m

-

is?

s

35+ OBIO STATE LAW JOURNAL
-:A :

[Vol. 20

nancts, with disregird of a!l Ucton o!h« than the specific ara m
qu-c-on, tunch prjhibmoni ur.der such up.-:nl:?ht=mnj terms « .Jwd,
Li'^us acs, wiris, 5«!--r=s, =tc."" or "indecent cond«:, R.tny aca,
etc."'*' . , • • . 1

Tm ?r;b!e3 o: -fai-ier-.^s is : in ^cm." areas w.wre "e ses-jai
meres of the society ire involved. In the area of obscenity ue vaj-ie-
ness of state stat-.tes has been -.ested before the United i!ates Supreme
Court. The statutes have been upheld if there is a re-ascnaoie ^.anda.d
for ascertaining guut—the itar.dard to applied !S tnat ot ;ne con-
te.-nporar/ conimunity.";^ But Mr. Justice Reed's question remains
unanswered by this decision:

\re the '•ests c: the Puntan or the Cavalier to be applied,
these of the city or the^ farm, the Christian cr non-Chr^inan,

If wfKcept^Kiy's vie% that there is no "average," but rather many
"averages," each reSectins a part of the community, it seems vam to
«arch°for the moral standards of ihe con-emporary community. Itjs
no answer to vague statutory language to conjure a test that s etjual.y
unascertainable,

In addir'on to the vagucnes of statutory language and ue broad
ness of the interpretation rendered by the judiciary, there is t.ne absence

full procedural saferJards. 5.:mmar;, of the statutor:, words wit..-
out a definitive account of the nature, manner, of !*"•"«
the procedural requisites for a valid indictment. This uncertain^ i»
modified bv U.e presence of the bfil of particulars prov-cons '.n Ohio.
The defendant is thereby ancrdad an opportunity to ruiiy acquaint h.m-
self with the detailed factors of the indictment and ;n ;:n!S way prepare
his defense. , . . • •

In .T.anv a defen-iant •§ no; ii-cwec, in tne .iea..n:|
he is^charred "V'th iciccn;-, :o rrdenct 5:
conduct which may nave been exdusively heteros«ua '̂̂ Con-iuct^pre
cedent to die cstnmisoicn m tii-; ac: .?f evidence oc a pur^/ neter^se.t^i
ofientadon are -viewed is irri-c^va- in 5uch a hearn?. Ln:s_ v^v ni.s
to se- xnv srada^icns in :he :otn:-^sion of the crme; au ir.
lumped into the sa.-ne dasji.ncation without regard to nionvation.

Great variance is present in the sentences for violation ot ce.rtain
<e-cual statutes. Uniformity in attitude is nonexistent among the states.
The penaldes are -herefore dec^ndea: upon the so?h:saca::cn k eacn
state lesislature in its consideradon of sexual cnmes. For ercam^^ie,
New York has by statute made homosexual acts between consenting

39 Cx.2V3tA>io, Ohio, CzDinzo ORCWASCia 5 13.1305 (1951;.
•*<* COLO<3C3» Ohio, Citt Coom § 39.i2 !. i959s
•tlRoth T. Uished States, 3i4 C.S. ♦75, +^-39 (19p).
^ BeaQ^-s-fnais v. I^incis, J43 C.S. 25<1, 2^* (19S2>.
« Set note 21

« Sowmaa i Eng5«, ao" ^ -S'-

if
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adults a misdemeanor*® while Nevada treats any homosexual act—
•A-lthout consideriticn of the of the parties involved or any con-
5i;n'.ual lacrors—as a :;Ior.v pjinishable by life imprsonment.*"* Such a
7re:it iisD.'.rit)' is unknown in ir.y ether arta or thi crm;nal Uw. It
jhc'iid be Tiotid that :n Lie z'.ajcHty ot An-erc-in jursci^ncns, '.n-
oladin^ Ohio, all scdomitic ac3 are subject to punishment as great or
•rrsater :han forcible rap^.*^ The law to ih'S extent depends not upon
'he injurv-, potenrial or real, but rather on the intolerance of the drafters
to ac:s motivated by 1 drive -newed as sinful or disg^jsting.

The lack of uniformity in the law should not in itself be an
ilement of concern. However, it ends in making crime geographical.
Whether one is a major felon or a misdemeanant depen-ds net upon ihe
act committed, but upon the state one is in at :he time. This is not a
case of having to draw a line somewhere, for in most states, including
Ohio, .no e5ort has been made to deal with the gradations of the act.
Rather all acts are condemned as felonies free of any external con
siderations.

What can be the jusdiication for allowing the laws as they are
now drafted to standr Do these laws actually act as a deterrent to the
exhibitionist or voyeunst? Will they encourage a homosexual to seek
i:svchia-rrc reatment for his illne-js;

Laws are effective in so far as they are enforced, not in a manner
of capricious selection, but '̂ "ich uniformity. If such enforcement were
:>rjsent then the sexual deviate's actions could be de:erred and he might
often se:i<, treatment. But there are currently aiSLficient facilities lor
real enforcement of all the serial laws on the books, and small chance
of an appreciable increase in enrorce.T.ent agencies numerous enough to
make jtrin/pnt enfortemenc x The puciic act xr.-i the ict or
•/•i;ience a.-i subject to cjnstant tnfo'ien-ent. A rec:jns>l-irar.on 01 tile
•evcual iawj would still treat these activities as criminal. In this present
itmospne.-e of seltictive eaforceme.t" a ac—manV'an-i •$ createi; "ne law
s ::;nv.irted to tool or the biackmaf.er.'*® Thereby the -inrna-isdc
i;;w5 zompound the procierr, jf :he legai ag-inc:e-3 oy x.ic:l.tar.ng a cr.mi-
nal activity as reprehensible as the proscribed sexual conduct.

The real deterrent to sexual deviarlon is public exposure rather than
::un:shm.ent. The sccial and reii^io<.:s condem.nat:on of such acti'-'̂ t}-*,
r.oc legal chastisement, acts to brake anaccept.ible jex inclinations.'''

•*5 N.Y. PiN.vi. La'.^ 3 i90 11953"-.
.^sv. Rsv. st.at. s :oi.i9o

i'Stt Osio 3.2V. Coo« :905.J1, .44 (1953).
*3McoEL ?3SAf. Coctt i '^T-S.-'inmrmsx (Tsat. Drart No. ♦, 1556) ; >iate, 17

L*. Car. L Rav. !62 (i943>.
Cods j 207J, cosiin«nt (Teat. D-r^fl No. ♦,

50 Glc«k, ."jprj aoce it 201, 203.



$}§$

fe'̂

ft -Sv- '
llll '̂

'-?J.

gpi'

OHIO STATE LAW JOURNAL [Vol. 20

y.-^-., of th. shon..:ming,..f rile a:>.^v=,=d
b, «atut« i«lmz with psychopaAic ogend.rs." _Tn.« la-« a;ye.r .o

.cm .iT =j-.ca:« =0 g.: .'-y :r:o tne ::m=-.onor.d
n-anr.^r of dealing with s<;rial cnm:nak To li« -lat
prov-'dc for psychiatric examination of offenaen :nev
Lm ov=r the 'regular penai stafut.s. But examination ot th« ,e«.aticn
raises q-v-esriofia as to :h<:ir uclicy. ,

Cridcs of these laws find them an expression of two distinct

illness is :o be recoirnized as a ccnd'.tion that requires
social tre.tn.en: ^mewhat alfferent from :nc cust.ni.ry penal
law enforcement procedure.' _ _ fn

This reiiinc-. upon icie-ific aid in legal detertn.nat^ns and a de=,re to
be h^J^lx^e is often coupled with a contradictory ^s::>on.

The demands of the "people's voice' ^
radonal arg-iment but more often expressed w.th ftSS"',"'
fervor-for more restrictive measures agamst
to be met somehow by the vanous legislatures, >,..ce
^Tou-^ seemed to feel that ordinary legl5la..on ^vas not suih
cC^to orotect the communi., from the_ perpetrapon and

of heinous crimes by sex ncads. i .--.e 5e:c-iai
path laws seemed to serve admirably this purpose ot aC'.e

• 53procecticn. ,

T.O often these acts ..ere passed with high ex:^ctations ^
utility, but witiiout a complete study ot tneir
much heed to the caution urged bv the psvcno.og ..s J
"The oresent iormulation d.>es not permit evai .-..on ot
tc xaoe acj'^r i.n:i .v-. ^i._e-..r. - . ,
itsndards.-^" _ _ _ ,,

No a'te-.ct: is =ade 'n Ohio's act tor •'ps^-:.-ooacaic orrer.^er, -o
, "i 'nti 3r.vace orrt-iae. --r•iJst:n^.i:sn tne ^

:he nais^iiict. A.-y v,cia3:n • ;r.vor--.ng^a
abnormal sexual tendencies are dispUyed'' su.f.c-;^ r't^e
the .exual psychopathic provbions. Inherent
assurr-pron that one -lle^al sexual act maseb one a ?.>ch.5pa.n. ^ - •
c..1.m .e .ad.g-of ^
adolescent e^Tpenmentar.on, cr a one -me -a -,

cis^lan, A! Cal:F. L. Ks-r. 754. 767
^ i'ili- _•/ „ i-ji. p-~«~-sr? ai. di. fsf.'s 3o«
MGuTTM.KHZii, 0p. fzi. cote i. It 121. — V/j^V ht

2i « -:7- F.hr, hc'fr A>-" Psjcrrf^th
ICWA U X-'T. 5:1. 5:4

HacSe: i ^ote 52, a-: '<•'•
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hclic inHuencfi, or acts that are part of the marital relationship. It is
diiTicuIt to see these acts, without addiricna] factors, as psychopathic.

The word "psychopathic" is itself ambig'jous. The attempt at
cenn::icn in the Ohio act is pre:era':I-5 to tool aler.ce.^ Howe/er. no
ooiec'̂ vj sCJndard is pfov~d<d; '^emoconal immarjriry'* cr '̂ instability"
or ''deficient powers of self discipline" are crite.ria applicable to a large
percentage of the population—these are traits which hardly suSce to
rnaxt one i crim.inal "psychopathic offender." The word "psychopath''
has been abandoned in psychiatric circles as unacceptable due to its
yenerality and inexactitude." Yet it continues lo be used in the law as
chough it had some exact meaning.

Indeinnite commitment provided bv rie jtatxite can often result in
removal of the offe.^der for a period longer than the sen'e.ice under the
applicable criminal statutes.®^ This makes the statute a useful device for
ridding a community of an offender for i long pe.nod of time. With
this possibTaty in mind it is convenient to insure that the sexual psycho
path statute s applied to social undesirables without regard to the gravity
of the offense. In Ohio there is at least the requirement that there first
be a conviction under the applicable penal statute before the sexual
psychopath provisions come into play.'* The offender is guaranteed the
r^ht of a formal irial and convicrion. But after conviction who is fo
judge whether the defendant represents a "menace" to the community?

After the com.mitment of the offender to an institution for treat-

men?, he reaiains subject to the penal sentence upon his release after
"cure." Since the psychopathic offender does not meet OHio'i legal test
for insanity, he is fully responsible for ail acts committed while he was
"psvchocatiiic."'^

The sexual psychooach law? are ba«ed upon scientific pr?m!ie-j that
ire not vccc'jrted ;v ^"vcholc'tical "n'-'esri^rarion.Primarilv the soecial

c.assmcaccn ot jexuai orrencers as ' MS'/c-i-jpacns? aisumes a cjnsittcus

choice to he pciisible in 'Jie ielecrion icziy'-fr by the offender, that is,
offender 's net :o be riewed -is "V-sane." Ohio'; -rter'a :ic in'.ranity

rtmains -ie M'Srjle. i icnowleige that the i::t is wronsr.
Acceptance of this standard narrows the area of activ'ries that mijht be
classed as insanity under the broader tests of "irresistible impulse" (total
incapacity for self-control) or the Durham, case mling ("that the ac-
c-ised is not cr'minall-/ responsible if his unlawtul ac: w-as the 'product :f
mental disease or defect").

^«OH!0 R2V. Cdoe 5 29+7.24{,B) ;19S+V Sec note 22 supra.
'•Dwxaos. ?ciL£Viic PrfCHiHTXT 31J

^TH-e aaiiiaaai wntsacss applicible to uHe lexaal crime? ccaaider^d: Oxo
Szv. C-oe ^3 1«p to «q years;, 2905.02 (Ur? iroprlsooacit), 29'>S.50 fip
:o U7C aootiak 20G5.44 {yp » nveoty (1953).

^ Ccds f (1954;.
« Oaio Tjrr. Ccos | :947J7 (19 «4).

Baouasac, *p. di- n»dr« ao« 7, « $1-34; Bowiaaa k Eagie. note J,
at 279.
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Secondly, die sexjal psychopath bws assume that the sexusl cnm.nal
is i habimal offender who proercsies from one stare of sexual v:clsi:cn
:o another, more an:is<:-':ial, s^-ige- Tricy also assume that by '.f-e'—cing
'.he early activity th.-';L;:5h rsrr.cvai rif :he indiv-dual, sc-oety is ul:-
j.;arding itieli :rom 3C-me iiiiTnin: -rf.'tuai cr.tne. $hon.^ the
o-fender is thought to be hiehiy recidivistic. Examinarion of cases doei
not support this assumption." Quite the contrary appears to be the case.

Our investigations, as '*"^11 iS othen, indicate fir«, that there
is a low degree of reddiv-sin among sexual offenders, and
second, that there is no basis for the common belief that sex
criminals engage in sexual crimes of progressive malignancy.

Tt therefore become-s hard to justify the treatment of conduct whsch '.s
merely annoying by the same itar.cards as are applied to violent conduct.
This, however^ is the present scafos of the law which sees no degree in
sexual deviation and imagines every sexual transgression to contain the
roots of brutal sexiial acts.

There is probably the greatest amount of disagreement in t.iis area
regarding the prognosis of cure af the sexual dcTvate through treat
ment." If medical and psj'chologxal therapy can aid the dev.ate,^and
there is no certainty that it can, there arises the problem of faculties
available for such therapy. There is no public institution in Ohio, at
the present dme, ies'.gr.e-l to CDpe w-.th this prcotem. i .le jex-a; m.-
nal must therefore seek treatment in a private institution or be committed
to some institution with neither the facilities nor perjcnnel for such
>peciali-zed treatment. ConRnement of se.xual offenders in ordinary penal
insdridons may result in an aggravation of the condition of horr.osex-a!
pnscnen^^ while other classes of deviate prisoners would often be jubje-^t
to physical ab^ise.

The end rtsuU is that we pr^-ently have legislaticn '-ha: lo'i<i ?»•;-
rres3ive ind "vll ::iere:ir^ he pcmted to is exemplary -c far-ighr-i
lesal treatment of '.he •ievi-i:e, but leg-s'.a-ion which, oe.nir.i the :2c:v;e
if pr-isrress, ;s inef-jcrlvii, inemcienc. an-.i--ilightene'i, and p«;sit:ve^v
fur. It -.s ::me for a c.ha.iii'i.

Recommendio ImPROV'E.MENTS

The area is rife with emotional reactions and it is vain to hopn;
that it can be approached free of these subjective preconcept.ons. It .s
also esse.iaal to noce that tiie 'aw can ne-^er move too i ir anead :he

^ Califoi. '̂.a Sc;bcommitts£ o.v Sex Cijme, Pxelimi-vary Report 4} vl9>0);
Ci:v.>.-.T>ti.N-T .u<D OF Ssxu^L Deviates (!'-:.tNOU LECHt..\Ti*5 Ccusc-.f.
Ii.$3 .1J51); MAYoa j R2.?ort fc* rHE stl-st of Sls Or'iSiZi .Nr-v
Yo*x Crrir) 13, 94 U94L).

*3 GUTTMACaiR, Jfi. cii. tupri aow 4, at 113, 114.
4>- -j. ra^rs aota Jl, at t+S; Mcoei. CiSi 5 i'J-J,

ip?- C (Tent Draft y""*. 4, i9S6).
asyii-M-r.-sTTj nf, cii. tuprj aote J3, it 211; Bc^ssmo & /s.>rj <ot« ,

at riO.
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COMMENTS

acctpted standards of the community or communhjcs uf which it is a part.
Pracdcabie sua^erjiions are a change in the pre<«nt substantive laws

considered abore. It is time that the prjdi<h, hush-hush attitude that
•jer^ades thinking on matten sexual abandoned j that the Uw attce-T.ct
:o ic-ell out what it means w:t."j the jf exactitude. Parts or the
Sew York code are exernplary of an enlightened attempt at specificity
•ji detailing specific subst3.ntive offenses w^ith punishments in proportion
to the crime.The .\n:eric3ui Law Institute's tentative drafts or* the
yiod^i Pfnal Code illustrate this same educated approach to jeiual
offenses in legislative prosnsions.®' It is tin:e we re3b'2ed that the crini-
nal law is not a suitable medium for the ercpressicn of moral disapproval.
There is no reason for the law to include matters which are generally
ignored and seldom enforced. The goal or :he substantive law should
be to regulate those dev-iate sexual practices that do i.ivolve force, cor
ruption of minors, and pubKc offenses. The remaining sexu.'.l trans
gressions should be left to religious and sccial pressures.

The "sexual psychopath*' law should be abandoned as an ill-advised
experiment. In its place should be: legislatinn that is worked out through
the cooperation of law and medical science j legislation which iets out
specific criteria to aid the psychiatrist and the judge in reaching a de
termination regarding the mental state of the offender;, legisl.ition which
provides for utilization of the available facilities for the treatment of
those individuals who threaten, rather than annoy, the community, ue.,
•:he pedophile and the forcfole assaulter; and criteria which make an
indeterminate sentence possible should be f>rmula:ed in terms of spec:.6c
violations which are of a dangerous character.

'^''A ptrsoa w^jo ca.-aiHy iacwi »ay xjU a: female 3^ rji,i mji >r
b^• jr *ith th< mcii'i "in •*il! k" such vhc p<T*oc, ot ' l") W"r.eu
•uinir'. .mhdcfury, 'jf. aay ij3i.-jijr!d.Te:^a of 'Siicii . . . acher perjoi ij !ac3?aji<
or giving consent, or by rcaioci of aiental or ohy^ical -weatae^a. or i.'amarj.-ity . . ,
iiich Jthi-r p<r5CQ ioea aot 3i«r reais-JUics, ir. Wsea «icij jther 3i!r30«s'i
•^ai^Kancs is forcibiy ir. (j- Wiea mca otb«»r ?«!?rwa'i :ssi.rcan':5 la
jri-'-rnwd by f;ir oi mrrwJ'ars aad gr-ii ociiilv -urra • . nn:?i
ither periOQ's reiistaac^ is preventsd by stupor or weakaess of ailnd prod'iced by
3n intoxicating, or narcotic . . . agent . . or, (5) Wb<n juch other pervjn la i£
:he time, uaconacioua of the nature or die act, and this is known to the defendant,
. . . ia guilty of sodomy io the first degree and is puoiihabte with imprijonment of
iiu Tiore thaa oreaty years if with iiapriiooiacat far an IndeTeroiiaais wr"a the
minimum or which shall be ooe day aod the maximum of which »hail be the
duration of his oatural life. A person twenty-one years of age or over ^ho
carially knows by the aaua oi by or with th< aio'ith loy aale or fe.'oa!? jcder -he
ag^ •>/ eigh{«Q, imdsr circumataaces act »a:ciicda:{ to wdomy in the int dsrr^e
•» guilty of io«iomy ia the )<!coad degree and puniaaable with impri'jcorncae of aot
Tsofe diaa tea years. A p<t.-ioo wio caxaally iaow^ aay asale or femaJe p^.^ca . . .
under circuca«anc«a ao< i.»o<aatisg to socoojy in 5f* degree wdo'-uy io the
iein>Q<i de-^ree ia jullty of a susdemeao'j*-.' N.Y Pesal | V90 (ISSi).

^'MiXEL PsvAi. Cm« J VilA, comisdat; 5 ^ comoeat; | 2^)7.6, con-aseat
(Tint. Draft No. 4.
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Flnallv, all is in vain unless facilities arc established, with adequate
personnel, to deal w-ith the sexual offender committed for
Existent medical instituricns and prison facilities are unacceptable :or
d\is -ur-csc. Ws car.r.ot abandon all sexual deviates to an indetera:sna:e
iente'nce'' which Is noching more than custc^ial, Wiatev^ir -Js ^violar.on
he cannot be isolated and forgoKen—he b not a ".moral lep^r.

CCSCLUSIOH

This examination of our moral standards in the area of sex^oa!
deviation points up the realization that some of the \neTvs of ^ie past ar;
invalid in a world grown more '/Hse through scientific invesdgaf.on. in
some communides :he law has begun to reflect th«e refinements, :n
others it remains unmodified. Ohio's law can no longer wear a mande
of moral respectabaity—4t has become immoral to refuse to recognize
the stagnation pre«nt in the existent laws on sexual devution. A.-e-^s:cn
of Ohio's sex laws is badly needed, and acceptance of the und:ngs ot
psychiatrist, pjycholoeist, and sociologist must not be ignored. Expediency
and bias can no longer be the basis of our treatment of the sexual v:olator.

Although th^ crhnhud fails ht }w^ duty to societyy \ve are not
thereby relieved of our duty to h^m.—^Norwood East

phillip E. St.^pifrns


